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ABSTRACT

Telemedicine has changed the methods of communications between health
practitioners and patients by breaking both territorial frontiers and boundaries
between different health professionals. It has also enhanced people’s access to health
care for previously not-easily-accessible populations and improved quality of health
service, as well as strengthened discourse between patients and health practitioners.
However, the development of telemedicine is impeded by legal uncertainty, inter alia,
as not every society pays sufficient legal attention to this technological advancement.
Hong Kong and China are no exception.

It is anticipated that the demand for cross-border clinical exchange and
services between Hong Kong and China will grow. To facilitate a sustainable
medical development, it is important to have a proper understanding on the law and
regulations in the respective jurisdictions, especially the potential medico-legal
liability of health practitioners and health institutes as well as the rights of patients
before telemedical services rocket across the two territories.

This thesis conducts a critical review to the potential medico-legal liability
of cross-border telemedicine between Hong Kong and China with reference to
international treaties, national/domestic laws, rules and regulations, professional
guidelines and practical experiences in different countries, aiming at offering a legal
reference to health practitioners and institutes providing the state-of-the-art services
and to patients who receive online health services across the two territories. A further
hope of this study is to at least arouse the interests of certain stakeholders with
authority in checking the need for cross-border telemedicine, not for today but for
tomorrow, and examining the current readiness including the legal aspects to support
the sustainable growth of telemedicine in Hong Kong, China and across the two

territories.
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Computer Misuse Act (Chapter 50A)

Criminal Procedure Code (Chapter 68)

Electronic Transactions Act 2010 (Chapter 88)

Penal Code (Chapter 224)

Private Hospitals and Medical Clinics Act (Chapter 248)

Sweden

Professional Activities in the Health and Medical Care Field Act

United Kingdom
Access to Health Records Act 1990
Computer Misuse Act 1990

Consumer Protection Act 1987

Court and Court Officers Act 1995 (Ireland)

Data Protection Act 1998

Electronic Communications Act 2000

Health Act 1999

Medical Act 1983

Pre-Action Protocol for the Resolution of Clinical Disputes
Private and Voluntary Health Care (England) Regulations 2001
Statute of Frauds Act 1677

Supply of Goods and Services Act 1982
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United States of America

American Recovery and Reinvestment Act 2009

Arizona Revised Statutes

California Business and Professions Code

California Civil Code

California, Telemedicine Development Act 1996

California, Telehealth Advancement Act 2011

Code of Alabama

Code of Federal Regulations (2009)

Federal Rules of Civil Procedure

Florida Statutes (2011)

General Statutes of Connecticut (2011)

Guam, Physicians Practice Act

Health Information Technology for Economic and Clinical Health Act 2009

Health Insurance Portability and Accountability Act 1996

Idaho Statutes

Michigan Compiled Laws, Annotated

North Carolina Administrative Code

North Carolina General Statutes

Oklahoma Code 2010

Oklahoma Telemedicine Act 1997

Ohio Revised Code

Oregon, Medical Practice Act

Pennsylvania Statutes

Public Health Service Act

Reinstatement of Law (Third) of the Foreign Relations Law

Standards for Privacy of Individually Identifiable Health Information under the
Health Insurance Portability and Accountability Act 1996



Words or Expressions

ADR

Arrangement

CEPA
Chinese HMA Regulation 2002

Chinese Tort Law 2010

CNST
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List of Abbreviations

Descriptions

Alternative Dispute Resolution

Arrangement on Reciprocal Recognition and

Enforcement of Judgments in Civil
and Commercial Matters by the Courts of
the Mainland and of the Hong Kong Special
Administrative Region Pursuant to Choice

of Court Agreements between Parties
Concerned (BRI ELE AR BT T %
EtH A 8 r I T AR B RIS
LR HIREVZ R guan yi néi di yii xiang
gang te bié xing zheng qil fa yuan xiang hu
ren ké hé zhi xing dang shi rén xié yi gudn
xia de min shang shi an jian pan jué de an

pdi)

Closer Economic Partnership Arrangement

Regulation on the Handling of Medical

Accidents of People’s Republic of China (1
N BRI B R R TR R 1), zhong
hua rén min gong hé guo yi liao shi gu chu li

tico Ii) 2002

Tort Law of the People’s Republic of China (1

#= NRILFIH R FE%; zhong hud rén
min gong hé guo qin quan zé ren fd) 2010

Clinical Negligence Scheme for Trusts of the

National Health Service Litigation Authority,



Words or Expressions

DICOM
EC
EHR
EU
GDP
ISP

IT

MRI
NHS

NHSLA

Rome I Regulation

SIREN
SNOMED
UK

UN

uUsS

USB
WHO
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Descriptions

England, United Kingdom

Digital Imaging and Communication in Medicine

European Commission

Electronic Health Records

European Union

Gross Domestic Product

Internet Service Provider

Information Technology

Magnetic Resonance Imaging

National Health Service, England, United
Kingdom

National Health Service Litigation Authority,
England, United Kingdom

Regulation (EC) No. 593/2008 of The European
Parliament and of the Council of 17 June
2008 on the law applicable to contractual
obligations

The Security in Regional Networks

Systematized Nomenclature of Medicine

United Kingdom

United Nations

United States of America

Universal Serial Bus

World Health Organization





