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ABSTRACT 

 

By using the Approaches of the New Institutional Economics especially the 

works of Douglas North and Ronald Coase, this thesis examines the effect of 

the new and emerging digital technologies on the development of Hong 

Kong copyright law given the magnitude of online piracy in the context of 

Hong Kong’s policy-making process and globalisation, and the way such 

development may affect Hong Kong’s content industries.  

 

The creative industries play a crucial role in the development of the digital 

information society and contribute to the development of the knowledge-

based economy. The success of the creative industries is largely dependent 

on adequate copyright protection and effective legal remedies against 

copyright infringement in the digital environment. But the Internet has no 

boundaries, and any material posted online is accessible globally, while any 

online protection in a particular country would be incomplete in the absence 

of adequate protection at the international level. The dominant power of 

leading jurisdictions, which have strong content industries, shapes and 

guides global digital copyright law through international institutions such as 

copyright conventions and treaties, and trade agreements, and coerces other 

jurisdictions to comply with such international institutions with a credible 

threat of trade sanctions.  
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Many legal scholars have contributed to the debate on the justification of the 

copyright system based on normative arguments concerning what level of 

copyright protection is necessary to serve the interests of the local economy 

in the context of its cultural policy. In this thesis, I look at the issues from the 

perspectives of political economy, as copyright is an important economic 

institution created by statute, which originates from political institutions, to 

internalise externalities (public goods). This thesis illustrates that the 

normative approach has to yield to political power comprising international 

and local content industries (the ‘content industries’).  

 

As a result of the delay in changing the law in response to recent 

technological changes, rampant online infringement has caused harm to the 

content industries in Hong Kong. I suggest that the delay is largely due to the 

way the policy making process is designed under Hong Kong’s limited 

democratic political institutions-the Legislative Council (‘LegCo’) and the 

neoliberal Executive-led system of governance. Under the constitutional 

design, the Chief Executive has almost exclusive control over the legislative 

agenda setting power but he has no control over the voting of the LegCo and 

needs the support of various political and economic groups in order to 

govern. Any policy change which affects the incentive structure of these 

groups would lead to bargaining and negotiation processes among the 

competing interest groups. In the past decade, the government has usually 

started with pro-consumer bills after having concluded the public 
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consultation on the copyright policy. The content industries have argued 

strongly that the proposed policy failed to conform to the international 

institutions. This thesis also examines how the government started with the 

pro-consumer copyright bill but eventually led to the enactment of pro-

copyright owner law; and how the content industries utilised the political 

process to bring about changes to the copyright policies on parallel imports 

(analogue mode of exploitation), protection of technological measures 

(digital mode of exploitation) and education exceptions. I suggest that as the 

international institutions would constrain the set of policy choices, and the 

public view, whatever it may be, has to yield to them, the deliberative 

processes in the LegCo may be more efficient if it carries out a two-stage 

inquiry on any proposed policy: to determine if it (1) complies with 

international norms and (2) increases the social benefit. 

 

The Chan Nai Ming case illustrates that the scope of criminal sanction 

against online infringers covers the initial seeder, but it is not certain if it 

covers P2P cases; copyright owners have to resort to civil remedies to 

enforce copyright, but the problem is that the transaction costs of copyright 

enforcement are prohibitively high, with most of the costs attributing to the 

Norwich Pharmacal orders against the Internet Service Providers (‘ISPs’). 

Unless the government addresses the ISPs’ liability and the transaction costs 

when it enacts the digital copyright law in 2009, it will hinder Hong Kong’s 

development as an electronic commerce centre for copyright content. 
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The study also suggests that a strong enforcement mechanism is necessary to 

promote pro-copyright norm, to increase copyright compliance and to 

facilitate the social control of anti-copyright behaviours. I suggest that the 

reduction of transaction costs facilitates copyright enforcement especially in 

the networked environment, which increases the credibility of the copyright 

system, which in turn reinforces the incentive to be creative. I also suggest 

ways to reduce the transaction costs based on economic principles and on the 

experience of other jurisdictions. And if this approach is included in our 

policy considerations, it will change the way we analyse the workings of our 

copyright system and the way we think about copyright policy. 
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